











mediator’s attention may move on to other matters following a formal session, and the mediator
has to keep negotiation momentum alive and perhaps schedule a subsequent mediation when the
parties are eventually ready to settle. Best practices suggest that a mediator conduct discussions
with the parties well before the scheduled mediation session to discover any impediments to
settlement and how they might be addressed—e.g., through limited information exchange, an
exchange of preliminary expert reports, a meeting among experts monitored by the mediator to see
whether agreement can be reached on certain issues, and/or exchanging damage calculations and
backup. The eventual mediation session will have a much better chance of success if parties do not
disclose they need more information or a longer time to review it after receiving it for the first time

at the initial session.



effective at the mediation session and focus on solving the impediments, it is obviously preferable
for parties to explain impediments to mediators well in advance of the session rather than during
or toward the tail end of the session when there is significantly less time to address them. One
respondent stated that when acting as a mediator, one of his goals was to make sure there were no
surprises at the eventual sessions so the parties could focus on how best to settle the case; this goal
can usually only be realized, however, when the mediator is actively engaged with the parties well
before the session and is provided sufficient information to do such advance work.

An important case in point is a mediation involving insurers. Survey respondents were
asked, “When insurance coverage is involved in the claims at issue, how prepared are the insurers
to reach a settlement at the scheduled mediation session?”” The average response was 4.8 (i.e., less
than 50 percent of the time). Given the long lead time insurers typically need to make decisions,
set their reserves, or change their evaluation of a case, it is unrealistic to expect substantial
contributions from insurers at a mediation session without substantial pre-mediation discussions
with them. When counting on insurance dollars to fund significant parts of a settlement, one must
lay the foundation for that recovery well before the mediation; this weighs strongly in favor of
early mediator engagement. During these pre-mediation discussions, the mediator should explore
basic insurance issues, such as (i) What is a particular insurer’s “time on the risk?”; (ii) Which
exclusions may be at issue?; (iii) Are there one or multiple occurrences?; (iv) Is there excess as
well as primary coverage available?; (v) Are there opportunities for parties to assert claims as
additional insureds?; and (vi) What are the self-insured retentions applicable to the policies? The

mediation session is not the time for the insurers to only just



To determine the value of pre-mediation service from mediators, survey respondents were
asked on a scale of 1-10 whether it would be helpful for a mediator to have a confidential
discussion with them and their clients before the mediation session about obstacles to settlement
and information needed before a decision could be made. The average answer was 8.5. The
respondents were then asked how often mediators contacted them before the mediation session
began to have a substantive, confidential discussion about the dispute. The average response was
5.1. These responses reflect a significant gap between the demand for early engagement by
mediators and the mediation services that are being supplied.

Early engagement of a mediator and using techniques to resolve disputes as quickly as
possible correspond to a process known as “Guiding Mediation,” which seeks to quickly resolve
disputes and reduce the time-related expense of the adversarial process, preserve opportunities for
maintaining valuable business relationships, and allow for innovative business ideas to facilitate
settlement.® Getting the mediator involved early to help the parties design a successful settlement
process are common themes of Guiding Mediation. The dynamics of each dispute are different,
but a Guiding Mediator frequently seeks to have confidential discussions with each party and its
counsel well before the mediation session in order to become familiar with the parties and their
decision-making processes, identify obstacles to resolution, and determine what discrete and

specific information may need to be exchanged before a settlement decision can be made. A






on other matters. Accordingly, if parties and counsel are interested in early mediator engagement,
they should make sure that their chosen neutral has time for the process.

Another mediator technique that survey respondents found effective was for the mediator
to issue a mediator’s proposal when impasse has been reached. Respondents were asked in

instances where a case does not settle at the mediation session to rank on a scale of 1-10 how often






» Meeting with principals of parties or decision-makers only, without attorneys?¢: 23
e Meeting with counsel only, without clients: 10
» Providing a candid, private evaluation of each party’s position and risk'’: 21
e Encouraging exchange of targeted information on issues causing impasse and then
resuming mediation'®: 16
e Focusing on the easier or discrete parts of the dispute that can be settled to create
momentum and then return to the more difficult issues: 9
» Dogged, determined perseverance and engagement post-impasse!®: 11
e Scheduling subsequent mediation session to let parties reconsider their positions and
consider issues posed by the mediator: 829
What all of these options have in common is continued engagement by the mediator with
the parties. A Guiding Mediator—who has already taken the time to know the parties and evaluate
the issues in dispute—will be in a better position to implement these techniques to avoid impasse
or continue their engagement with the dispute past the date of the mediation session if necessary.
Mediator Selection
Regarding choice of mediators, respondents were asked the type of mediator they found
most successful in achieving settlement of disputes. Their responses were (i) party-appointed
mediators with construction law expertise (301 respondents); (ii) party-appointed mediators with
general commercial litigation experience (13); (iii) federal magistrate judges (18); and (iv) former
or current state court judges (15).
The overwhelming preference for experienced construction attorneys to select their own

kind as mediator
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respondents found magistrates to be effective mediators. One reason might be that magistrates do
not appear to use the same methods to prepare a case for settlement as do successful Guiding
Mediators. Respondents were asked to rate on a scale of 1-10 whether, beyond establishing a
detailed pretrial schedule, they believed that federal magistrates created a process or established
procedures to encourage early resolution of a case before discovery was completed. The average
rating was only 4.5. Magistrates must ensure discovery and the pretrial matters proceed as required
by the Federal Rules of Civil Procedure, but the survey responses indicate magistrates could
explore other means (including those discussed in this article) to encourage early resolution of
disputes--such resolution presumably being in the interests of the court system itself.
Contracting for Guiding Mediation

Finally, survey respondents were asked, on a scale of 1-10, whether they thought a
mediation clause was the most important risk management tool in the contract. The average score
was only 4.0. With due respect to the respondents, if their dispute resolution goals include
achievement of quick, efficient, and effective settlement so as to return focus to core business, then
the content of a contract’s mediation clause should be of paramount importance. Based on
responses to the survey, early mediator engagement and Guiding Mediation techniques are
effective in achieving those goals, but the mediation clauses in standard form contracts simply
require mediation without ensuring Guiding Mediation techniques will be considered or used. If
early mediator engagement is desired, the authors propose that the following clause amending the
General Conditions in the ConsensusDocs 200 Form could be considered toward that end:

§ 12.4 MEDIATION If direct discussions pursuant to § 12.2 or
dispute mitigation measures, if any, pursuant to § 12.3 do not result
in the resolution of the matter the Parties shall endeavor to resolve
all Claims, disputes, or other matters in controversy (the “Dispute”)
through mediation as follows:
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baby” and award an amount somewhere in the middle of parties’ positions; and (iv) arbitrators do
not follow the law.

To test whether these concerns have a credible basis, the authors conducted a survey of
construction arbitrators to ask their practices regarding these issues (the Arbitrator Survey). In
addition, the arbitrators were asked what advocacy techniques they found effective and ineffective.
This article summarizes the results of that survey.

To get a broad response, the Arbitrator Survey was sent by email to members of the ABA
Forum on Construction Law, JAMS, the College of Commercial Arbitrators, the Mediate-Arbitrate
listserv, and the American College of Construction Lawyers; only those persons who had actually
served as an arbitrator in a construction dispute were invited to reply. The 228 who replied
collectively reported to have participated as arbitrators in over 9,000 construction arbitrations. The
experience reflected in the responses should provide a useful and authoritative resource for both
parties and advocates when considering not only whether to choose arbitration as a dispute
resolution process, but also how to best present cases to the arbitrators.??

Myth #1 — You Can’t Get Adequate Discovery In Arbitration.

There is a long-standing debate about how much discovery is appropriate in arbitration,?
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“relevant and material” standard as opposed to the “reasonably calculated” standard, while 29.1
percent usually or always do; and 14.8 percent of arbitrators use the new definition about half the
time. Arbitrators usually or always use the “reasonably calculated” standard to determine the scope
of production 46.1 percent of the time, with 16 percent using such standard approximately half the
time. Of course, the FRCP contains a system of required disclosure, not only of documents, but
also other case-related information at the very start of a case, which the federal judiciary and bar
find useful. When arbitrators were asked if they require disclosures consistent with FRCP 26, 57.9
percent indicated they seldom or never do so, 28.7 percent said they usually or always do so, and
13.4 percent reported they did so approximately half the time.

One of the more common discovery disputes in any case (litigated or arbitrated) is whether
and, if so, what kind of electronically stored information (ESI) will be produced. The Arbitrator

Survey polled arbitrators regarding the specific nature of ESI
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copy has not been altered from the original native format of the ESI. Nevertheless, 22.7 percent of
arbitrators always or usually order ESI to be produced in PDF or TIFF, while 49.2 percent seldom
or never do, and 28 percent do so approximately half the time. There is a slight improvement in

the number of arbitrators who order ESI produced in its native format so its original format can be
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The Arbitrator Survey inquired about the scope of discovery the respondents usually
allowed in both regular arbitrations and large, complex arbitrations. Surprisingly, there were some,
but not very significant, differences between the discovery allowed in a regular arbitration and a

complex arbitration
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answers) by an average of 75 percent to 85.7 percent, although the actual difference is higher as
the number of “always” answers for complex cases is greater than the number in regular cases by
13.4 percent.

Granted, the actual number of times discovery has been allowed is lower than the above

averages indicate because the categories of “always,” “usually,” and “half the time” have been
averaged together for illustrative/comparative purposes. Nevertheless, if we assume that “always”
equals 100 percent of the time, “usually” equals 75 percent of the time, and “half the time” equals
50 percent of the time, the actual number of times discovery is allowed is significant; for example,
using these equivalents, depositions of parties occur 48.8 percent of the time in regular cases and
70 percent in complex cases.

Myth #2 — Arbitrators Never Grant Summary Judgment.

The increasing use of pre-hearing summary judgment motions has come under criticism
for increasing the cost of arbitration, without the corresponding benefit of reducing the issues to
be arbitrated.® Indeed, this concern led the AAA to modify its Commercial Arbitration Rules to
require a preliminary showing to the arbitrator of probable success before such motions could be
filed.® The AAA has not followed suit in its Construction Industry Arbitration Rules, and parties
are able to file dispositive motions upon written application to and approval by the arbitrator. The
Arbitrator Survey sought to determine whether arbitrators considered the utility of dispositive
motions to be as bleak as sometimes portrayed.

Question 16 of the Arbitrator Survey explored how open construction arbitrators were to
summary judgment motions and whether arbitrators imposed conditions on such motions before

allowing them to be filed. Approximately an equal number of arbitrators either always or usually

freely entertain such motions (42.2 percent), while 38 percent seldom or never do; the remaining
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17.1 percent freely allow motions for summary judgment approximately half the time. Forty-eight
percent of arbitrators seldom or never discourage such motions unless the parties stipulate that no

m0.0068

20



21



decisions not based on the law and facts presented, the Arbitrator Survey arbitrators stated they
always or usually took the opposite approach 96 percent of the time.

Similarly, the arbitrator respondents flatly rejected the perception that they rendered
compromise awards based on the amounts of the claims asserted: 1.1 percent said they did so
“always,” 2.5 percent reported they “usually” did, 1.3 percent did so “half the time,” 26.9 percent
seldom did so, and 69.5 percent “never” did so. Accordingly, 96.4 percent of the time arbitrators
who responded in the survey seldom or never rendered merely compromise, split-the-baby awards.

In an attempt to gauge whether parties might do better or worse in court compared to
arbitration, the vast majority of arbitrators (94.5 percent) reported that claimants always or usually
would not do better in arbitration than they would in court, and a comparable percentage (90.3
percent) believed that parties would not do any worse in arbitration than they would in court.
Finally, the Arbitrator Survey asked whether in close cases they might render a compromise award
rather than what might be rendered according to a strict view of the proof and law. Consistent with
their answer to the first question, 93.3 percent of arbitrators responded that they would seldom or
never render a compromise award even in such circumstances.

Based on these survey results, the often-heard fear of compromise, split-the-baby awards
in construction arbitrations is not borne out by the experience of actual arbitrators.

Myth #4 —Arbitrators Don’t Follow the Law or the Parties’ Contract.

Another related concern is that arbitrators do not always enforce the parties’ contracts
because arbitrators are not always bound to follow the law, or, even if they are, appeal rights to
ensure they have done so are typically limited.®® The Arbitrator Survey explored this concern by
first asking arbitrators to what extent they enforce the parties’ contract in strict accordance with its

terms: 90.2 percent of respondents reported that they “always” or “usually” do. Sixty percent
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The arbitrators in the Arbitrator Survey were also asked what advocacy techniques they
found to be effective and ineffective. Among some of the most helpful suggestions were as follows:

e With regard to organization of a party’s case, Arbitrator Survey respondents suggested that
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With regard to conduct at the hearing, arbitrators appreciated counsel who consistently
showed respect to both the arbitrators and the opposing party, were not overly aggressive,
and avoided bluster, posturing, and sarcasm.

The Arbitration Survey also requested that arbitrators identify advocacy techniques that
they find to be ineffective, as noted below:

With regard to witness testimony, arbitrators reacted negatively to unfocused and/or
unstructured testimony and where witnesses were unprepared, leading to rambling
responses. Arbitrators also cautioned counsel to avoid long-winded leading questions and
to move on once counsel has made the point sought in questioning. Counsel were also
encouraged to avoid cumulative and/or duplicative testimony across witnesses.

With regard to evidence in general, counsel are cautioned against providing a “data dump”
to arbitrators in the hopes that the arbitrators will themselves sort through unorganized
evidence as part of their decision-making.

Expert evidence was also addressed by many arbitrator respondents. Among items
disfavored by arbitrators were (i) experts who appear to be “advocating” for the party that
retained them rather than offering a more impartial analysis; (ii) schedule delays analyses
that depart from the project record; (iii) measured mile analyses that made use of
distinguishable projects; and (iv) experts who were used by parties to offer “facts” into
evidence that were better left to persons with direct knowledge. Additionally, arbitrators
cautioned parties and their experts to not offer expert testimonial evidence that veered from

the expert’s written report(s).
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Conclusion

It is beneficial periodically to compare theory with practice in order to reevaluate each.
Some of the comparisons and answers provided by the two surveys summarized in this article will
hopefully provide support for improving how mediators deliver their services and help explain
actual arbitration practices and provide guidance on how to present one’s case more effectively.
In sum, it is hoped that the two surveys will help advance the administration and practice of

construction ADR.

1 AIA A201 § 15.3; ConsensusDocs 200 art. 12.4; EJCDC C-700 art. 12.01; DBIA Standard Form art. 10.2.

2 AIA A201 § 15.3 specifies mediation shall be administered by the AAA; ConsensusDocs 200 art. 12.4 permits the
parties to choose mediation through either the AAA or JAMS; EJCDC C-700 art. 12 does not specify which service
the parties must utilize; and DBIA Standard Form art. 10.2 specifies that the mediation will be conducted by a mutually
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2L A similar result was reported in a 2001 survey of Forum members. See note 10, supra.
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