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addressed in the following examples. A thirdtpgayment provision must incorporate specific
requirements to ensure that the payment wigatly remedy the harm that is sought to be
redressed. Any payment must be subject to express requirements to ensure that the “directly
remedy” standard is met, and the materia¢pared for AAG approvahust provide additional
detail to demonstrate that the standard isfgadisThus, for example, a provision stating in
general terms that monies will fund habitat ioy@ments by a particular third-party organization
will not contain sufficient specificity to ensure that the standard is met.

a. In an enforcement case undection 404 of the Clean Watkct, the “harm that is
sought to be redresseddwld generally refer to the harm resulting from unpermitted
discharge of dredged or fill material into waters of the United States. In such cases, it
would be consistent with ¢hJune 5 memorandum to inporate an otherwise lawful
payment (e.g., to an approved mitigation bank-lieu fee program) to directly remedy
that harm through preservatiameation, and/or restoration wetlands (or other waters)
at the site or generally within the sameevahed as the impactede and where it is



of harm through the funding of actionstla¢ source or in the same airshas the
source. Care should be takerensure that the projedbes not mitigate harm out of
proportion with the harm tha¢sulted from the unlawfulomduct. For this and the other
examples in this section, ENRD'’s clieneagies, such as EPA, may have applicable

policies that may further infan decisions involving the sadtion of projects to mitigate
the harm in question.

In a Clean Air Act enforceant case involving mobileosirce pollution, it would be

consistent with the June 5 merandum to incorporate anéul payment that directly
rem



appropriation, for use only to restore, @@, or acquire the equivalent of such
[injured] natural resources.” 42 U.S.£9607(f)(1). Section 1006(f) of the Qil

Pollution Act similarly requires trusteesretain NRD recoveeis “without further
appropriation, for use only to reimbursepary the costs incurrday the trustee under
subsection (c) of this Section [i.e., assag NRD and developing and implementing a
plan for the restoration, rehabilitation, reganent, or acquisition of the equivalent of
the injured resources].” 33 U.S.C. § 2706(f)gkneral, payments to third parties to
implement NRD restoration will constitute payments to directly remedy environmental
harm. Payments of NRD monies that cdynpith the foregoing statutory standards
also are “payments expressly authorizedgtayute” and are permissible under the June
5 memorandum for that reason.

. In a wildlife trafficking case, a third-party paent to directly remedy harm must focus
on protection and recovery for the affettspecies, preferably the affecpagulation



Branch. These features can suffice to readawngressionally chartered entity a governmental
actor for some purposégénother key attribute of NFWF argimilar instrumentalities is that
Congress has expressly authorized them to ‘l@acee, accept, and administer private gifts of
property” in connection with their operatiori§ U.S.C. § 3701(b)(1). NFWF also reports

annually to Congress on its activities, providing an additional source of accountability. Although
NFWF and other similar entities may be vievasd'governmental entities” for these purposes,

the Division will only agree to a third-party payment to such entities if the “directly remedy”
standard of the June 5 memorandum is met.

Section 4. Selection of Third Parties

When inclusion of a third-party payment provisisrappropriate and consistent with the June 5
memorandum, care should be taken in the seledt the third party. In no case should a third
party be selected on the basis of political affiliation, personal relationship with or financial
interest of any person or entity involved in thesgas any other improper basis. Any third-party
payment must also comply with all applicabl®J regulations and policies, including but not
limited to those related to conflicts of interest.

Factors governing the selection of third parties should include, among other things, experience
with the kind of work necessary to remedy the emwnental harm at issue in the case; ability of
the third party to complete the remedy puatjin a timely and cost-effective manner; and
minimization of administrative overhead costs. To ensure transparency and accountability,
appropriate measures should be included in ting-garty payment provisions to allow for DOJ

(or the client agency) to verify compliance wiltis policy and completion of the remedy project

in a timely and cost-effective manner.

In civil cases involving a third-party payment, the defendant will, as a general rule, propose an
appropriate third party, subject to ENRD apgl (with client agency concurrence, where
appropriate). Where a third party is not spedifycaentified at the time a case is resolved, the
settlement instrument will generally provide etijve criteria to guide both the defendant’s
selection of such a party and the governmenveveand approval, in a manner consistent with
this policy.

In criminal cases, when community service paymargsdetermined to be an appropriate part of

a sentence, Environmental Crimes Section (HZ&secutors will generally designate one or

more governmental entities and/or congressiortdigrtered corporations as recipients of the
community service payments. In the unusua¢ éasvhich a community service payment to
directly remedy harm to the environment isrmeffectively directed to a non-governmental
third-party entity, ECS prosecutors shall follaWexisting Department and Division policies

and applicable laws and regulations in selecting the third party, as well as the provisions of this
memorandum. As a rule in criminal cases, gl party will be selected prior to sentencing.

4 The Supreme Court has found that a congred$jateartered entity with these attributes is
sufficiently “governmental” in character that astions are constrained by the First Amendment.
See Lebron v. National R.R. Passenger Corp., 513 U.S. 374, 398 (1995).
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Section 5. Inclusion by States or



Section 7. General Terms and Conditions
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